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WHITE EARTH BAND OF OJIBWE

IN TRIBAL COURT OF APPEALS

White Earth Division of Naturat Resources,

Ptaintiff/Appettant/Respondent,

David Vipond,

DefendanVRespondenVAppelLant.

Appeat No. AP2025-00003
Tribat Court Case No. GC2023-00001

OPINION AND ORDER

Judges Soute, Scheff(er Btaeser, Harrington.

INTRODUCTION

ln this case, the White Earth Nation ("Nation") Department of Natural Resources ("WEDNR")

sought a dectaration that the White Earth Reservation Groundwater and Surface Water Protection
Ordinance ("the Ordinance") apptied to David Vipond, a nonmember. Mr. Vipond had a surface
water pumping permit trom the Minnesota Department of Natural Resources ("MNDNR") to pump
targe quantities of water from the Witd Rice River to irrigate his fee land within the boundaries of the
White Earth Reservation ("Reservation"). WEDNR contended that Mr. Vipond must apptyfor a

permit under the Ordinance before engaging in any pumping activity. The Tribal Court hetd that the
Nation had jurisdiction to adopt the Ordinance, but that the Tribat Court tacked jurisdiction to
enforce it against Mr. Vipond, given the specific circumstances of his proposed water
appropriation.

We conctude that the Nation has regutatory iurisdiction to enact the Ordinance appticabte to
members and nonmembers, the Tribat Court has adjudicatory rurasdiction to determine the ctaims
against Mr. Vipond herein, and the Nation may require Mr. Vipond to obtain a permit (or Exception)
f rom the WEDNB under the Ordinance belore any pumping activity.

We atso conclude that we need not add ress the Triba t Court's findings of fact pertaining to the
individuat impacts of Mr. Vipond's proposed pumping activity or the navigabitity ol the Witd Rice

River; the State of Minnesota is not a necessary party requiring dismissat; and the Tribat Court
correctty denied Mr. Vipond's motion for summary judgment arguing that the Ordinance is invatid

absent the United States Secretary of lnterior's review.
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FACTUAL AND PROCEDURAL BACKGROUND

The Ordinance

The White Earth Reservation Business Committee ("RBC") enacted the Ordinance on May 5, 2023.
The RBC amended the Ordinance on ,une 12, 2024 and on May 30, 2025. WEDNR Addendum (2) at
181, WEDNR Addendum at 001-2. The Ordinance, as amended, appties to "high-capacity wetts and
high-capacity pumps within the exterior boundaries of the White Earth Reservation." Ordinance, S

3.1 . The Ordinance requires landowners intending to instatt a high-capacity wett or high-capacity
pump on the Reservation to have a permit (or Exception) issued by the WEDNR. White the
Ordinance initiatty required exlsting high-capacity wetts and high-capacity pumps "permitted by the
Minnesota Department of NaturaI Resources" to obtain a permit from White Earth, such
requirement as to existing uses was suspended bythe lune 2024 amendments to the Ordinance.
WEDNR Addendum (2) at 181 .

Under the current version of the Ordinance, the WEDNR has live options during and after the
permitting process. lt can:

1 . Grant a "Speciat Exception" with respect to the permitting process if the potentiat appticant
(1) so requests, (2) can estabtish that the required permit apptication information is

avaitabte through "atternative means or is not necessary for an evatuation of" the
applicant's operation, and (3) can estabtish that the "pubtic heatth, safety and wettare of
White Earth Tribat Members and naturaI resources on the White Earth Reservation witt not
be adversety affected" bythe appticant's operation. Ordinance S 7.6.

2. Request add itionat information if the permit apptication is incomptete or faits to provide
sufficient information for the WEDNR to determine whether the pump meets the standards
in the Ordinance. /d. S 6.3(a).

3. Upon review of a completed permit apptication,
a. grant the permit without conditions. ld.,S6.3(c).
b. grant the permit with conditions, such as "pumping rate [imitations, pumping timing

or duration restrictions, timits on amount of water withdrawn during a given period,
apportionment among multipte Permit hotders in a geographic area and monitoring
requirements." /d.

c. deny the permit. /d.

The Ordinance further provides that a person "affected by a Permit decision, notice, order, or other
finat action taken pursuant to this Ordinance may request and shat[ be granted an evidentiary
hearing on the matter before the White Earth Tribat Court." d., S 10.4(a).

Mr. Vipond's Proposed Pumping Activity

Mr. Vipond operates a farm on fee tand owned by him on the Reservation. He has raised corn, edibte
beans, soybeans, and wheat on his farm. FOFl 12.3. Mr. Vipond has never used supptementat
irrigation on his farm. FOF 12.3. ln August 2023, Mr. Vipond obtained a permit f rom the MNDNR,
attowing him "to pump up to 65.2 mittion gattons of water peryearfrom the Witd Rice River on the

1 We refer to the Tribat Court's findings of lact in its Memorandum Decision and Findings of Fact/Conctusions
of Law Regarding Regutatory and Adjudicatory Jurisdiction of Ptaintiff Agency and Court dated October 14,

2025, as "FOF."
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Reservation to irrigate 353 acres of farmtand on the Reservation." FOF 12.1. Mr. Mr. Vipond
represented in testimony before the Tribat Court that he more likely woutd pump onty approximatety
20 to 32.6 mittion gaLtons of water petyeaI.FOF 12.4. Mr. Vipond has not apptied for a permit under
the Ordinance; thus, the WEDNR has not had an opportunity to evatuate Mr. Vipond's pumping
activity under the framework set out in the Ordinance, nor has it had an opportunity to determine
which of the five options set out above it shoutd undertake.

Procedu raI Background

After Mr. Vipond did not respond tothe notices, WEDNR commenced an action against Mr. Vipond
in the White Earth Tribal Court on August 23, 2023. The WEDNR's Complaint sought:

(1) a dectaration that Defendant may not instatl or operate a pump on the Witd Rice River
that pumps more than 10,000 gattons of water per day or more than one mittion gattons of
water per year (a "High capacity Pump")within the geographic scope covered by the white
Earth Reservation Groundwater and Surface Water Protection Ordinance, ResoLution No.

057 -22-017 l"Water Protection Ordinance") without a vatidty issued permit f rom WEDNR
issued in accordance with the Water Protection Ordinance; (2) a dectaration that the Water
Protection Ordinance governs the extent of Defendant's right, if any, to pump water from the
Witd Rice River for any purpose within the geographic scope covered by the Water
Protection Ordinance; (3) an injunction enjoining Defendant from instalting or operating a

High-Capacity Pump on the Witd Rice River within the geographic scope covered bythe
Water Protection Ordinance without a vatidl.y issued permit from WEDNR issued in
accordance with the Water Protection Ordinance.

Comptaint, August23,2023, tl1. On the same day, the WEDNR filed a Notice of Motion and Motion
for Preliminary lnjunction. Before the date by which Mr. Vipond was required to answer the
Complaint, and without notice, any response from Mr. Vipond, or a hearing, the TribaL Court'? issued
an Order for lnjunction as fotLows:

' The Honorabte David DeGroat initiatty presided over the Tribat Court proceedings
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On June 30, 2023, and August 15, 2023, WEDNR sent notices to Mr. Vipond, notifying him "of the
Band's Water Protection Ordinance and the Band's associated permit requirement for [Vipond's]
proposed water appropriation," comptaint, August 23,2023,122, and "that he is prohibited from
instatting or operating a High-Capacity Pump on the Witd Rice Rjver within the boundaries of the
White Earth Reservation withoutfirst receiving a permit from the WEDNR," d. at f 24.

lT ISTHEREFORE ORDEREDthat, duringthe pendencyofthe above-captioned action,
Defendant David Vipond is enjoined from instatting or operating a high-capacity pump
(defined as any pump that can pump more than 10,000 gattons of water per day or more
than one miltion gatlons of water per year) on the Witd Rice River within the geographic

scope covered by the White Earth Reservation Groundwater and Surface Water Protection
Ordinance, Resotution No.057-22-017 (the "Water Protection Ordinance") absent avatidty
issued Permit from the White Earth Department of NaturaI Resources issued in accordance
with the Water Protection Ordinance.

This inlunction wit[ be removed, modified, or permanentty issued onty upon a joint motion of



Order for lnjunction, September 12, 2023.

Mr. Vipond fited a Speciat Appearance Answer on September 20, 2023, and a Speciat Appearance
Answer to the Amended Comptaint on October 17, 2023. There, Mr. Vipond atteged that the "White
Earth Reservation Business Committee [did not have] jurisdiction to enact an ordinance that
exercises authority over Defendant, his tand, and the waters in question." Speciat Appearance
Answer, October 17,2023,15.1n muttipte other ways, Mr. Vipond atteged that the White Earth
Nation lacked jurisdiction to enforce the Water Protection Ordinance against him or his water use:
"mhe tandforwhich Defendant sought and obtained a permitfromthe Minnesota DNRforwater
pumpingrrom the Witd Rice River for irrigation purposes is non-memberfee owned tand." /d. fl32.
"Ptaintiff tacks jurisdiction over Defendant or his [and." d. tI33. "Ptaintiff lacks jurisdiction over
Defendant for his activities on fee owned tands, includ ing waters adjacent thereto on which
Defendant has riparian rights, under Unlted States v. Montana and other Supreme Court precedent,
unless Ptaintiff can meetoneofthetwo exceptions for jurisdiction under United States u Montana.
Ptaintiff has faited to plead or prove that either of the Mortana exceptions to iurisdiction over
Defendant are appticabte here." /d. 1134. "The pumping activities of Defendant pursuant to a

Minnesota DNR permit, even if engaged in by Defendant, do not threaten or have an impact on the
heatth and wettare of theWhite Earth Band and its members." ld.1t42."The Court tacks subject
matter jurisdiction for the matters atteged in the Amended Comptaint." ld.'145.3

The First Appeat

Mr. Vipond fited a Notice ofAppeat ofthe Orderfor lnjunction on Octobet 10,2023.1n response to
Mr. Vipond's Notice of Appeat, th is Court stated that itwas "troubted that a prel.iminary injunction
was issued against [Mr. Vipond] before the date bywhich he was required to answerthe complaint,
without notice, an opportunity to fite a response, or a hearing on the motion." Order, October 24,

2023, Case No. GC2023-00001, p. 2. We noted "that IMr. Vipond] chattenges the Court's authority
to exercise subject matter jurisdiction over [WEDNR's]ctaims under the Montana doctrine and

other federaI taw. This issue is not addressed in the Court's Order for lnjunction. Without detaited
findings on this issue and other criteria for whether to grant a pretiminary injunction, this Court
cannot conduct meaningfut appettate review." d. at p. 3. This Court treated "the order . . . as a

temporary restraining order and the parties may titigate in the Tribat Court whether [WEDNR] is

entitted to a prel.iminary injunction." /d. This Court dismissed Mr. Vipond's appeatwithout prejudice

and ordered:

2. The Tribat Court's Order for lnjunction shatt be treated as a temporary restraining order
under Rule Xl of the Rutes of Civit Procedure. The injunction witt remain in ptace pending

further proceedings of the Tribat Court as described herein.

3 The WEDNR amended its complaint on October 5, 2023. Mr. Vipond fited a Speciat Appearance Answer to
the Amended Comptaint on October 17, 2023. After the first appeat in this case, discussed betow the
WEDNR filed a motion for leave to rite a Second Amended Complaint on or about March 28, 2024, which
motion was granted. Mr. Vipond fited a Speciat Appearance Answer to the Second Amended Comptaint on
Nay 9,2024.
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3. [WEDNR's] motion for pretiminary injunction shatt be set for a hearing on a date within 30

days of issuance of this order (untess the parties or the Court agree to extend that period).
Respondent may rety on its prior submissions or may provide additionat support for it [sic]
motion. [Mr. Vipond] shatt be given an opportunity to f ite a memorandum and affidavits in

opposition to the motion.

4. ln determining whether a pretiminary injunction shoutd be issued, the Tribal Court shatl
enter detai(ed findings on jurisdiction and other criteria for issuance of an injunction.

ld. atp.4

Proeeedings on Remand

The parties agreed to extend this Court's 30-day deadtine for determining whether a pretiminary

injunction shoutd issue. The parties engaged in discovery on jurisdictionat facts. The Tribat Court'
hetd an evidentiary hearing on Febtuary 24-25,2025, "to enabte [it] to determine the facts
underLying the issue of this Court's jurisdiction, as wet[ as the regulatory jurisdiction of the Ptaintiff
to apptythe ordinance to the Detendant." Memorandum Decision, October 14,2025, p. iv. The

Tribat Court asked the parties to submit proposed findings of fact and brief 1 1 issues, including:

8. ln a case such as this where the lNation] purports to regutate a[t non-lndian high-
capacity pumping on the White Earth reservation is the tegat inquiry under the second
prcng ol Montana whether the regutation is necessaryto protect the potiticat integrity,
economic security and or health and wetfare of the [Nation], as impacted by at[ users, or
only whether the Defendant's proposed high-capacity pumping meets the Montana
standard?...

11 . Coutd the Court uphotd the White Reservation Groundwater and Surface Water
Protection Ordinance [sic], as a vatid exercise of civit regutatory authority insofar as it
regutates non-lndian high capacity pumpers under Cooley and Montana, but find that it
tacks adjudicatory jurisdiction over the Oefendant in this case und er Plains Commerce
and Strate because his desire to pump near the western boundary of the reservation is
too attenuated to the expressed goats ot the Water Protection Ordinance.

ld. at p. v (itaticizations added).

The Tribat Court Opinion on Remand

The Tribat Court issued its decision-Memorandum Decision and Findings ot FacVConclusions of
Law Regarding Regutatory and Adjudicatory Jurisdiction of Ptaintiff Agency and Court-on October

i The Honorable B. J. Jones presided over this maner alter Judge DeGroat recused himsetf fottowing Mr.

Vipond's fiting of a civit tawsuit in federaI court, discussed betow.
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10. ls [sic] the chattenged future conduct oJ the Defendant, in isoLation without regard to
other high-capacity water users on the reservation, satisfy the second ptongol Montana
for this Court to assert adiudicatory rurisdiction over this action seeking to enjoin his

use of the MN DNR Permitto extract surface waters.



The Tribat Court apptied the standards estabtished in Montana v. United States, 450 U.S. 544
('l 981), to determine whether the Nation had jurisdiction to enforce the ordinance against Mr.

Vipond.

The Tribat Court conctuded that the Nation had regutatory jurisd iction to adopt an ord inance that
applied to water uses on the Reservation by members and non-members. "The Nation is acting
squarety within the bounds of recognized authority in seeking to protect the treaty rights essentiaI
to its very way of life through the regutation of non-lndian consumptive water uses on the
Reservation." Memorandum Decision, p. xxiv.

The onty approach consistent with case law and the core purpose of the second Montana
exception in atlowing lor sensibte tribat governance in safeguarding core tribat interests is

for tribat regulatory programs to be assessed against the threat posed by the class of
activities that tribes seek to regutate. This is nowhere truer than with respect to water, given

its criticat importance and unitary nature. Here, as estabtished in the Nation's Proposed

Findings of Fact, WEDNR has demonstrated that high-capacity appropriations on the
Reservation pose a substantiaI threat to the tribe's potiticat integrity, economic security,
and heatth and wetfare, ampty justifying its ctass-wide reguLation of such appropriations.

Memorandum Decision, p. xxxv.

But, after finding that the Nation had "regulatory authority to enact the Ordinance in ptay here," the
TribaI Court conctuded that it needed to determine "whether this Court can adjudicate the
Defendant as being covered by that Ordinance." Memorandum Decision, p. xxix.

The Tribat Court stated that it woutd adopt a

middte ground that would be respectfut of the [Nation's] regutatory authority in such a vitat
aspect of its ecosystem and cu[ture white being cognizant ot the timitations upon the
Defendant's use ol waters that run through his fee tands. . . . mhe Court finds that under the
second prong of Montana, in assessing the Court's adjudicatory jurisdiction in a case where
the Court uphotds the regulatory authority of the INation] to regutate at[ persons and

entities that meet a threshotd of water use, the Court must find that the non-lndian user's
proposed conduct on his privatety-owned fee land woutd substantially contribute to the
harm that is being regutated by the [Nation] and for other non-lndian users would contribute
to the harm being regutated.

Memorandum Decision, p. xxxviii (emphasis in originat). The Tribat Court then conctuded:

[B]ased upon the findings of fact herein, the Court does not find it has adiudicatory
jurisdiction overthe Defendant to enjoin him Jrom using his current permit from the
Minnesota DNR to extract the water for irrigation of his tand purposes. His tuture use is too
attenuated from the tegitimate objectives expressed in the Ordinance and testified to at the
jurisdictionat hearing. His use of the Minnesota DNR permit woutd not substantiatty impact
ricing on the White Earth reservation as there is no record of witd rice downstream from his

6
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fee tand. . . . The Court makes other findings about his proposed use herein that
demonstrate that . . . the location of his proposed discharge pump, coupted with the buitt-in
restrictions on the use of his Minnesota DNR permit, convince this Court that his use does
not substantiatty contribute to the concerns expressed in the Ordinance.

Memorandum Decision, p. xxxix. The Tribal Court thus dismissed the action against Mr. Vipond
based on tack of adjudicatory jurisdiction.

During the pendency of the matter before the Tribat Court, Mr. Vipond fited a motion for summary

iudgment arguing that the Ordinance was invatid because the Nation faited to submit it for approvat
by the United States Department of lnterior. Specificatty, Mr. Vipond argued that under the
Minnesota Chippewa Tribe's Constitution, Articte Vl, 5 1(d), any ordinance that seeks to "tevy
ticenses or fees on nonmembers are subject to review by the Secretary ot the lnterior." Vipond
Rebuttat Addendum at 71 (Vipond's Mem. ln Supp. of Motion for Summary rudgment).

On October 14,2025, the Tribat Court denied Mr. Vipond's motion for summary judgment,

conctuding that the Ord inance was not uniquely for the purpose ot levying fines or licenses on non-
members; rather, the Ordinance regulated conduct on the reservation irrespective of tribaI
membership. Memorandum Decision and Order Denying Defendant's Motion for Summary
Judgment, octobet 14,2025, al4.

The Federal Court Case

White the Tribat Court matter was pending, on August2,2024, Mr. Vipond atso fited a complaint
against.ludge David Decroat in his officiat capacity as judge of the White Earth Tribat Court,s and

Dustin Roy, in his officiat capacity as head of the WEDN R, in the United States District Court for the

District of Minnes ola. Vipond v. Degroat, No. 24-cv-3125,2025 U.S. Dist. LEXIS 39104, at "1 , 5 (D.

Minn. Mar. 5,2025\ (Vipond l\, att1, rc6 F.4th 694 (8th Cir. 20261lvipond lll. Mr. Vipond sought,
among other things, a dectaration that the Tribat Court tacked jurisdiction over him and tacked

subject matter jurisdiction, and an injunction against further Tribat Court proceedings. d. at *5.

As a threshotd issue, the District Court considered the exhaustion doctrine, that is, that a "federal
court shoutd stay its hand untit tribat remedies are exhausted." /d. at *10. Mr. vipond contended
that an exception to the exhaustion doctrine-that the Tribat Court ptainty tacked jurisdiction and

assertion of tribat authority serves no other purpose than detay-apptied. /d. The District Court
disagreed, addressing aspects of tribat court jurisdiction in determining whether such jurisdiction

was ptainty absent. /d. at *1 1-1 2. The District Court acknowtedged both Mr. Vipond's and the

Nation's arguments, commenting that Mr. Vipond's water extraction would be "considerabte" and

that the Nation uses the river from which Mr. Vipond's withdrawats woutd stem "in severat ways that
are important to the INation'sl economic activities and its societat functions," white noting Mr.

Vipond's contention that his pumpingwoutd not impact the River or meet the threshotd for tribal
court jurisdiction undet Montana. ld- al* 11 . Nevertheless, the District Court conctuded that tribat

s After fiting o, the federat case, .Judge DeGroat recused himsetf from funher Tribat Court proceedings in this
matter. The Tribat Court case was reassigned to the Honorabte B.l. Jones.
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court jurisdiction was not ptainLy lacking; thus, it hetd that Mr. Vipond must exhaust his tribat court
remedies before pursuing the matter in federat court. /d. at*14.

Appettate Court Proceedings in Tribat Court Case

Both Mr. Vipond and the WEDNR appeated the Tribat Court's October 14 decision on November 12,

2025. We extended deadtines tor appettate fitings on January 9, 2026. The parties fited their
respective opening briefs on .,anuary 30,2026, response briefs on Fefiuaty 27,2026, and rebuttat

briefs on March 20, 2026. Orat argument was heard on Yay 28,2026.

STANDARD OF REVIEW

"The extent of tribal court subject matter jurisdiction over claims against nonmembers of the tribe
is a question of federal taw which we review de novo." Mlnnesota DNR v. Manoomin, No. AP21-

0516, at 5 (White Earth Ct. App. MaL 10,2022],lquoting Attorney's Process & rnvest,gation Servs.,

lnc. v. Sac & FoxTribe,609 F.3d 927,934 (8th Cir. 2010)).

THE WHITE EARTH BAND HAD REGULATORY .IURISOITION TO ENACT THE WATER PROTECTION

ORDINANCE

We exptained the contours of an lndian tribe's subject matter iurisdiction, inctuding the Montana

doctrine, extensively in Manoomin. There, we noted that the outer bounds of a tribe's subject
matter jurisdiction over nonmemberS is governed by federat taw. /d., p.6-7 (citing Plains Commerce

Bank v. Long Famity Land & Caftle Co.,554 U.S. 316, 324 (2oo8l; MacAfthur v. San luan County' 497

F.3d 1057, 1066 (1oth Cir. 20071 National Farmers Union lns. Co. v. Crow Tribe ot lndians, 471 U.S.

845, 851 (1 985); I oozer v. Wilder,381 F.3d 931 , 934 (gth Cir. 2004) (stating that whether tribat court
maintains jurisdiction over nonmember requires tooking to federat taw)).

The Montana doctrine is the foundation tor determining tribat iurisdiction over nonmembers. /d., p.

7 (citingMontana v. United States, 450 U.S. 544 (1981)). As we exptained in Manoomin,

The Eighth Circuit Court of Appeats atttrned.Vipond ll, 166 F.4th at 702. As did the District Court,
the Eighth Circuit considered the exhaustion doctrine and whether the Tribat Court ptainty tacked
jurisdiction. ld. at 699. on one hand, the Eighth circuit conctuded that the Nation couLd not show
that Mr. Vipond's proposed pumping standing alonewoutd justity regutation. d. at 700-701.

Neverthetess, the Eighth Circuit observed that the Supreme Court in United States v. Cooley, 593

U.S. 345 (2021), considered whether a generaI ctass of conduct in the aggregate woutd pose

'"cata stroph ic' th reats" to the Nation sufficient to confer tribat jurisdiction over nonmember
conduct on a reservation. ld. at 701. The Eighth Circuit conctuded that, because the taw is "murky"
on whether the jurisdictionat question invotved a ctass of conduct oI individuat conduct, and

because the Nation "advanced a non-frivolous case that the increased extraction of water by new
high-capacity pumps on the reservation witt deptete resources that are vitat to the INation's] heatth

and wetfare," Mr. Vipond must exhaust his tribat court remedies before seeking retief in tederat
court. d. at 701 .

Subiect Matter Jurisdiction



The Montana Court acknowtedged that, within a reservation, Tribes have "inherent
sovereignty" to address "what is necessary to protect tribat setf-government or to control
internationat retations," and may "punish tribat offenders," "determine tribat membership,
. . . regutate domestic retations among members, and . . . prescribe rutes of inheritance for
members." The Court conctuded, however, that "the inherent sovereign powers of an lndian
tribe do not extend to the activities of nonmembers of the tribe." The Court held that there
were two situations in which a Tribe may exercise authority over a nonmember:

To be sure, lndian tribes retain inherent sovereign power to exercise some forms of
civit jurisdiction over non-lndians on their reservations, even on non-lndian fee
tands. A tribe may regulate, through taxation, ticensing, or other means, the
activities of nonmembers who enter consensuat retationships with the tribe or its
members, through commerciaI deating, contracts, [eases, or other arrangements.

[Citations omitted.] A tribe may atso retain inherent powerto exercise civit authority
over the conduct of non-lndians on fee [ands within its reservation when that
conduct threatens or has some direct eftect on the potiticat integrity, the economic
security, or the health or welfare of the tribe.

The "consensuaI relationship" situation, justitying tribat jurisd iction, is often referred to as

the "first Montana exception," and the "threaten . . . the potiticat integrity . . ." situation is
referred to as the "second Montana exception."

Manoomin, p. 7 (quoting Montana,450 U.S. at 564-66).

ln Manoomin,we conctuded that Montana's second exception required a showingthat a

nonmember engaged in activities within the reseNation to invoke subject matter jurisdiction in the
tribat court. /d., p. 17. But because no evidence in that case showed that the M N DNR officiats
engaged in attegedty untalvtul activities within the reservation, we conctuded that the Tribat Court
tacked subject matter jurisdiction over the tawsuit. /d.

Scooe of lnquiry Under Second Montana Exceo-tion

At issue here is whether the Nation may exercise jurisdiction over M r. Vipond under the second
Montana exceplion. Specificatty, the parties dispute the proper scope of inquiry under that
exception. Mr. Vipond argues that courts must evatuate onty the conduct of the individuat
nonmember that the tribe seeks to reguLate or adiudicate. Vipond Opening Br. at p. 10-1 1. ln

contrast, the WEDNR, and the United States as amicus (in its briefing before the Tribat Court),
assert that courts must eva[uate the ctass of conduct into which the individuat's conduct fits.
WEDNR Opening Br. at p. 13; U.S. Amicus Br. at p. 10 (WEDNR Addendum, p. 51). We agree with the
WEDNR and United States.

Since Montana was decided in 1981 , courts have frequentty addressed whether tribes have

authority over non-member conduct on tribaI land and fee land under the second Montana
exception. The Montana decision itsetf demonstrates the scope of inquiry for the second exception.
There, the Court addressed the Crow Tribe's authority "to regutate hunting and fishing by non-
lndians on tands within its reservation owned in fee simpLe by non-lndians." Montana,450 U.S. at

547. The tribe sought to prohibit "att hunting and fishing by nonmembers . . . on non-lndian property

within reservation boundaries." /d. lt is cLear that the Crow Tribe sought to regutate-and thus that

I



lhe Montana dedsion addressed-more than a single nonmember's conduct; rather, the tribe's
resolution prohibited a class of conduct, and the Court anatyzed whether that ctass of conduct "so
threaten[ed] the Tribe's potiticat or economic security as to justify tribat regutation." /d. at 566. The

Court conctuded that the ctass of conduct did not pose a sufficient threat to tribat potiticat integrity,
economic security, heaLth, or wetfare to justify tribat regutation. /d.

Subsequent cases atign with this ctass-wade approach, even if they do not atways conctude that
tribat jurisdiction exists. For exampte, as in Montana, severaI cases have addressed whether tribes
may regutate nonmember hunting and fishing on non-lndian (whether fee tand or tand taken by the
United States) tand within a reservation. South Dakota v. Bourland,39 F.3d 868, 870-71 (gth Cir.

1 994) (conctuding that tribe tacked authority to regutate non-lndian hunting and fishing generaLty on

Land taken by the United States for dam construction)i Lower Brute SiouxTtibe v. South Dakota,'104
F.3d 101 7, 1023-24 (8th Cir. 1997) (conctuding that tribe tacked authority to regutate nonmember
hunting and fishing on fee tand).

Simitarty, and shortty after Montana was decided, the Ninth Circuit decided a case involving
nonmember "use of the bed and banks of the south hatf of Ftathead Lake" and whether such
conduct met the s econd Montana exception. Confederated Salish & KootenaiTribes v. Narnen, 665

F.2d 951 , 964 (gth Cir. 1982); see also U.S. Amicus Br., p. 9{0 (WEDNR Addendum, p. 50-51).

Specificatty, nonmembers of the tribes owned riparian tand on the south hatf of Flathead Lake in

Montana, which ties within the tribat reservation, operating a marina, inctuding docks, a

breakwater, and storage shed that extended into the banks and bed of the lake. Confederated
Salish & (ootenai Iribes, 665 F.2d at 953. The tribes passed an ordinance regulating riparian
structures on the south hatf of Ftathead Lake. /d. at 954. The tribes sued the nonmembers, arguing

that the structures trespassed on tribat tand and viotated the ordinance. ld. The Ninth Circuit Court
of Appeats anatyzed the issue as one determining tribat authority to regutate a ctass of conduct,
describing the district court as deciding whether the tribes "had [] power to regutate the federat
common Law riparian rights of non-lndians who own reservation tand," id. at 962, and reasoning
that the tribes in that case were " in effect seeking to regutate non-lndians' use of tribat trust tand,"

id. at 964. Most satientty, the court stated that the "conduct that the Tribes seek to regutate in the
instant case-gen eratly speaking, the use of the bed and banks of the south half of Flathead lake-
has the potentiat tor significantty affecting the economy, wetfare, and heatth of the tribes" by

" increasIing] water pottution, damageIing] the ecotogy of the take, interfereIing] with treaty fishing

rights, or otherwise harmling] the take, which is one of the most important tribaI resources." /d. The

court conctuded that "the chattenged ordinance ffelU squarety within the exception ]ecognized in

Montana" and hetd that the tribes had authority to appty the ordinance "to regutate the riparian

rights of non-lndians owning land within the Ftathead Reservation." /d. at 964-65. Had the court
taken the individuaLized tens that Mr. Vipond advocates, its [anguage woutd have been much

narrower.

Most recentty, the Supreme Court considered whether "ongoing threats" posed by nonmembers
operating vehicles on roads-that is, non-lndian owned and maintained roads-within reservation

boundaries met the threshotd for tribal jurisdiction over nonmembers. United States v. Cooley, 593

U.S. 345, 351 (2021).6 The Court inctuded various threats among those it considered "ongoing

6 ln Manoomin, we described the conctusion in Cooley as lottows: "The non-lndian's activity subiect to tribat
regutation (by the stop and search) occurred on the reservation and threatened the 'heatth oi wetfare of the
|Jibe-"' Manoomin, p. 14 (citing Cooley, 593 U.S. at 351). We turther stated, "We do not see Cooley as

10



threats"-"non-lndian drunk drivers, transporters of contraband, or other criminat offenders." /d. ln
other words, in its most recent word on the Montana standard, the Supreme Court, too, interpreted
the second exception of Montana to use a class-of-conduct lens rather than an individuatized tens.

ld.i see Vipond 11,166 F.4th at701 (noting that Cooley decision found "sufficient that ICootey's]
conduct fit within a general ctass ol'ongoing threats' to tribat'heatth or wetfare,' . . . [teaving] open
the possibitity that the Isecond Montana] exception confers tribat jurisdiction over nonmembers
engaged in on-reservation conduct that, in the aggregate, poses 'catastrophic' threats")7; see also
U.S. Amicus Br. p. 10 (WEDNR Addendum, p. 51) (suggestingthat Cooleytook cLass of conduct
view).

ln other cases citing the Montana standard, courts have anatyzed ctasses of threats. For exampte,
i^ Strate v. A-1 Contractors,520 U.S. 438, 457-58 (1997), the Court stated that "those who drive
caretessty" through a reservation "surety jeopa rdize the safety of tribat members." But the effect of
the ctass of conduct of caretess driving, according to the Strate Court, did not sufficientl.y "threaten
or [have] some direct effect on the potiticat integrity, the economic security, or the heatth or wetfare
of the tribe" to support tribat jurisdiction under the second Montana exception. /d.

Likewise, in Big Horn County Elec. Coop. v. Alden Big Man,the district court concluded that
shutoffs of heat in winter on both trust and non-lndian fee tand had a direct effect on heatth and

weLfare of tribe sufficient to justify tribat regulation of a non-lndian utitity. 526 F. Supp. 3d 756 (D.

I'lont.202ol, aft'd on other grounds, No. 21-35223, 2022 U.S. App. LEXIS 6349 (9th Cir. Mar. 1 1,

2022) (conctuding that first Montana exception apptied and dectining to address other issues), cert.

expanding the second Montana exception." ld. These statements arguably coutd be interpreted to atign with
an individuatized scope of inquiry under the second Montana exception. But it was not this Court's intent or
role in Manoomin to determine the proper scope o, inquiry under the second Montana exception. lndeed, that
issue was not presenled in Manoomin and we did not anatyze, let alone decide, it. And on turther anatysis in

tight of the issues raised in the present appeal, we conclude that Cooley supports the ctass of conduct
inquiry, as described above. Any impLication to the contrary in Manoomin is not binding or persuasive.

7 ln Vipond tl, the court offered Kodiak Oil & Gas (USA) lnc. v. Burr,932F.3d 1 125 (8th Cir. 2019) as supporting
the individuat conduct jurisdictional tens. yipond // stated that Kodlak addressed "parties' specific failure to
pay royatties" and conctuded that such failure did not "'imperil the subsistence of the tribat community."'
Vipond ll,166F.4th alTO'l.ln Kodiak,ttibat members sued "numerous non-tribaI oit and gas companies" in

tribal court over their practice of "ltaring naturat gas from oit wetLs," which the tribat members deemed
wastefut and for which they sought royatties. (odiak, 932 F.3d at 1 129, 1 130. The (odlak case stated:
'Adjudicating disputes over the payment of royatties under a system for payment ol such royatties whotty
controtLed by the federat government under federal taw is not'necessary to protect tribat setf-government or
to controL internat retations."' Kodiak, 932 F.3d at 1 138. Thus, the (odiak decision suggests consideration ot
the ctass of conduct, that is, the conduct of severat oil and gas companies and payment of royatties generatty

in determining the appticabitity of the second Montana exception.

1l

ln Montana v. United States EPA, 137 F.3d 1 1 35 (gth Cir. 1998), the Ninth Circuit uphetd an EPA

regutation under which a tribe was granted authority to set water quatity standards. The court
conctuded that the regutation correctty reflected the scope of tribat authority over pottutant
discharges by nonmembers on non-lndian tand within the reservation into waters generatty-it did

not analyze the tribe's authority as against each individuat discharge; rather, it evatuated the
propriety of tribat authority as against a ctass of conduct: discharge of potlutants into waters. /d. at

1 139.



denied (Dec. 12,2O22l.Tl,e district court did not anatyze only the effect of the utitity shutting of one

tribaI member's heat; rather, the district court analyzed the potentiat etfects of shutting off heat on
the reservation generatty.

ln United States v. Anderson,736 F.2d 1358, 1363, 1365 (gth Cir. 1984), the Ninth Circuit addressed
whether the state or tribe had authority to regutate surptus water use on a particular river that
originated outside the reservation, crossed into the reservation, and then exited the reservation.
The Court conc[uded that the state, rather than the tribe, had regutatory authority over surplus
water use by nonmember fee [andowners within the reservation, and that state regutation
presented no adverse impact on the tribe. /d. But the court's anatysis demonstrated the ctass-of-
conduct tens: "the potiticat and economic wetfare of the Tribe witt not suffer adverse impact f rom

the state-regutated use of surptus waters by nonmembers on non-lndian tands." ld.

Notabty, the respective courts in the toregoing decisions did not uniformty conclude that the tribe
had regutatory or adjudicative jurisdiction despite the use of a ctass-of-conduct tens. What is
evident from these cases is that the respective courts anatyzed a class of conduct rather tha n onty

individuat conduct.

Mr. Vipond points to Evans v. Shoshone-Banno ck Land Use Policy Comm'n,736 F.3d 1298 (gth Cir.

2013), as a case in which the Court tooked to individuat, rather than a class of, conduct to
determine tribat jurisdiction. Vipond Response Br., p. 8-9. There, Evans, a nonmember, began

construction of a singte-famity residence on his fee simpte tand. The Tribe sought to enforce its

Land Use Poticy Ordinance to require Evans to submit a buitding permit apptication and use

contractors that obtained tribat business [icenses. The Ninth circuit hetd that the Tribe "tackled]
the authority to regutate Evans' construction ol a singte-famity house on non-lndian fee tand." /d. at
'1303. We regard Evans as an outtier. We have not located another case involving such a narrow

conception of the second Montana exception. And Evans confticts with the tenor of Supreme Court

casetaw from Montana through Cooley. lndeed, as witt be discussed betow, even cases that appear
to narrow tribal jurisdiction take the class-of-conduct tens that Fvans incorrectty forewent.

For exampte, at first gtance, Atkinso n Trading Co. v. Shirley, 532 U.S. 645 (2001) appears to take an

individuatized tens: "We JaiL to see how petitioner's operation ot a hotet on non-lndian lee tand

'threatens or has some direct effect on the potiticat integrity, the economic security, or the health or

wetfare of thetribe."'rd. at658 (quoting Montana,450 U.S. at566)) and n.12. However, the

undertying conduct was occupancy of the hotet on non-lndian [and, inctudang non-lndian occupant
retiance on services provided by the tribe. The Court anatyzed that reliance in the aggregate. See id.

at 655 (noting that att non-lndian fee tands within a reservation benefit from the "'advantages of

civiLized society'offered by the lndian Tribe"). Further, the Court noted that the tax fett upon att

guests at the hotet, who paid approximatety $84,000 in taxes to the Navajo Nation annuatty. /d. at

648. ln other words, Atkinson does not stand for the proposition that the Montana standard tooks to
individuaL conduct.

Severat additionat considerations support the ctass-of-conduct tens as the proper scope of inquiry

undet Montana. First, federaL courts have consistentty recognized that "[t]hreats to tribat natural

resources, inctuding those that affect tribat culturat and retigious interests, constitute threats to
tribat setf-governance, heatth and wetfare." FMC Corp. v. Shoshone -Bannock Tribes,942 F.3d 916,

935 (9th Cir. 2019). This is especiatty satient in the context of water, which courts have described as

a "unitary resourc e:' Colvitle Confederated Tribes v. Walton,647 F.2d 42,52lglh Cir. 1981 ). "The
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actions of one user have an immediate and direct effect on other users." /d. 1.4r. Vipond's proposed
individuatized lens simpty does not fit the nature of water use: each individuat, incrementa I use
may not be enough to trigger jurisdiction under Montana, but the cumutative effects of water use
are an attogether different matter.

Second, without a ctass-wide lens, it would otherwise be exceedingty rare to meet the standard
required under the second Montana exception, particularly under the heightened "catastrophic
effects" tens endorsed by certain courts.s As the Tribat Court observed, if a tribe must estabtish that
an individual's conductwoutd imperit tribat heatth or wetfare before exercising reguLatory
jurisdiction, tribaI regutatory programs woutd devotve into seriat titigation, Memorandum Decision,
p. xxxiV preventing meaningtut and effective management oftribat resources and retationships.
Further, forcing tribes into piecemeat titigation rather than generat regutation (where appropriate)
woutd undercut the federaI policy o{ maintaining tribat sovereignty and setf-government. See /owa
Mut. lns. Co.,480 U.S. at 1415 (endorsing federat policytowards tribat self-government).

Finatty, Mr. Vipond's concern that apptying a ctass-wide lens woutd swattowthe Montana rute (that
tribes usuatty tack authority over non-members, particul.arty on non-lndian tand) is unfounded. ln

fact, the casetaw shows the opposite is true: courts have generatty anatyzed the second Montana
exception in a refined, carefuI manner. For example, white recognizing the importance of hunting
and fishing for certain tribes, Montana tejected mere importance as a basis for jurisdiction under
the second Montana exception. Mo ntana, 45O U.S. at 564 (noting that regutation of hunting and
fishing bore no ctear relationship to tribat self-government or internaI relations) and 566 (noting that
nothing in record suggested that non-lndian hunting and fishing threatened the tribe's potiticaI or
economic security, subsistence, or welfare, and tribe historicatty deferred to state regutation); see
also Bourland,39 F.3d at 870-71 (conctud ing that non-lndian hunting and fishing on taken tand did
not threaten tribaI concerns so as to iustify tribat regutatory authority, but recognizing that tribe may
seek retief in the future it such conduct "escatate[d] in severity"); Lower B rule, 104 F.3d al1o24
(simitar).

The TribaI Court stated:

Evatuating the threats posed by a ctass of activity is the only reasonabte approach in

determining whether a regutatory scheme meets the second Montana exception. The

exception enabtes tribes to protect themsetves from serious threats to their potiticat
integrity, economic security, or heatth and weLfare. There exist many activities for which the
cumulative harms can be devastating even if the impact of each individuat instance of
conduct may not necessarity be - hunting and fishing, the discharge of water pottutants,
and high-capacity water appropriations are att examples.

As courts have observed, a focus on cumulative impacts is indeed imperative when it
comes to water resources.

3 We address this purported heightened standard-and whether it accurately refLects the state ol the second
Montana exception-betow.
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We agree with the Tribat Court and conctude that the ctass-of-activity lens is the proper scope ot
inquiry underthe second Montana exception. Thus, the issue we must decide in this case is

whether the class-ol-activity at issue here-high capacity ground water wetts and high capacity
surface water pumping-has a sufficient impact on the Nation to support tribat regutatory and

adjudicatory iurisd iction to enact the Ordinance and appty it to Mr. Vipond under the second
Montana exception.

Before answering that question, we first address severaI additionat issues raised by the parties

retating to proper interpretation of the extent ol an lndian tribe's jurisdiction over nonmember
conduct on fee tand. The first is whether regutatory jurisd iction is coextensive with adjudicative
jurisdiction.e The Tribal Court stated: "lf the dispute being adJudicated in anywaywoutd impact a

non-lndian's use of his privatety-owned fee tands, even when a vatid regulatory basis may exist, the
Court seems to require a heightened showing that the adjudication of the tiabitity of the non-lndian
is necessary to avoid 'catastrophic conseq uences' or a showing that such adjudication necessary
in order to avoid the'imperiting ofthe subsistence' ot the Tribe." Memorandum Decision, p. xxxvii.

The parties, however, both state that regutatory and adiudicative jurisdiction are coextensive.
WEDNR Opening Br. at p. 1617;Vipond Opening Br. at p. 19-20.

We disagree with the Tribat Court that there is a heightened standard for adjudicatory jurisdiction.

lnstead, we conctude that regutatory and adjud icatory jurisdiction are coextensive and the second

Montana exception analysis appties equatty to both.

The Montana doctrine sets the outer timits of both regutatory and adjud icatory iurisd iction over

nonmembers. Attorneyb Process & /nvestgation Servs- v. Sac & FoxTribe,609 F. 3d 927,936 (8th

Cir. 201O). A "tribe's ad,udicative jurisdiction does not exceed its legistative jurisd iction." Strate, 520

U.S. at 453. We have not tocated a case in which the Supreme Court has decided whether
ad.iudicatory iurisdiction is as extensive as regutatory jurisdiction. Accord FMC Corp.,942F.3d al
941 (stating that "supreme Court has never decided whether a Tribe's adjudicatory jurisdiction is

necessarity as extensive as its regutatory jurisd iction"). But the Supreme Court has stated that
when regutatory authority exists, adjudicatory authority over disputes a rising out of such reguLated

activities presumptivety atso ties in the tribat court. /d. (citing strate, 520 u.s. at 453; lowa Mut. lns.

co. v. LaPtante,480 U.s. 9, 18 (1986)). ln FMC, the court concLuded tribal court had adjudicatory
jurisdiction "based on [its] hotding on the existence oJ regutatory jurisdiction, the nature of the tribat
sovereign interests, tong-standing principtes of lndian law, and congressionat interest in tribat setf-

government." /d. Further, it is nonsensical to conctude that a tribe has authority to enact a

regutation but tacks judiciat jurisdiction to enforce it.'0

s Legislative, or regulatory, jurisdiction '"refers to the power ol a state to appty its taws to any given set of tacts

Judic ia t jurisd iction, in contrast, is the power of a state to try a particular action in its courts."' Laurie

Reynotds, -/urisdiction in Federat lndian Law: Confusion, Contradiction, and Supreme Courl Precedent,2T

N.M.L.R. 3s9, 368, n.68 (1 997).

10 lnstead, a prerequisite to Tribat Court jurisdiction over Mr. Vipond with respect to his pumping activity is the

tribe's authority to enact a regutation and appty it to Mr. Vipond in the first ptace. ln this respect, this case is

simitar to other cases invotving the apptication ol tribat regutatory programs to non-lndians. See, e.9.,

Confederated Salish & KootenaiTribes, 665 F.2d at 964 (addressing tribe's power to regulate, under a

"shoretine Protection Ordinance," usage of riparian rights, inctuding by individuat non-lndian pa ftyli Big Horn

'14



We therefore conclude that, if the Nation had regutatory jurisdiction to promulgate the Ordinance,
then the Tribat Court tikewise has adiudicatory jurisdiction to review disputes concerning
apptication and enforcement of the Ordinance.

Effect of the Court of Aopeats' October 24. 2023. Remand Order

We are not persuaded by Mr. Vipond's argumentthat our October 24,2023, order remandingthis
case to the Tribal Court prectudes consideration of the Nation's regutatory jurisdiction. Vipond
Opening Br. at 7-10; Order, October 24, 2023, Case No. GC2023-00001 . The Tribat Court
commented on the October 2023 order: "The remand order does not direct this Court to assess
whether the INation] has the regutatory authority under federat court precedents to enact the
Ordinance in question and appty it to att non-lndian water extractors on the White Earth reservation,
but onty whether the Court has jurisdiction to enjoin this Defendant or to enter dectaratory retief
against him." Memorandum Decision, p. xxiv.

This Court's October 2023 order instructed the Tribat Court to determine whether it had jurisdiction
to determine the WEDNR's action against Mr. Vipond. Nothing in our October 2023 order prectuded
the Tribat Court from engaging in the fut[ anatysis necessary to determine its jurisdiction over this
dispute, inctuding whether the Nation had authority to promutgate the Ordinance in the first ptace.

Further, given our analysis above, the regutatory and adjudicative jurisdiction standards are
united-thus, the TribaI Court coutd not engage in one without engaging in the other u nder the
circumstances of this case.

lftelprctallor oflhe Second Montana Exception Standard

The Tribat Court suggests that the Supreme Court etevated the showing required under the second
Montana exception in its decision in Plains Commerce, Memorandum Decision, p. xxviii, in which
the Supreme Court commented that tribat jurisdiction must be "necessary to avert catastrophic
circumstances." Plains Commerce,554 U.S. at 341. Simitarty, the Eighth Circuit Court of Appeats
has retied on the "catastrophic circumstances" standard. See, e.g., Vipond ll, 1 66 F.4th at 700-01 ;

Belcourt Pub. Sch. D/st. v. Herman,786F.3d 653 (8th Cir. 2015); Fort Yates Pub. Sch. Dist. #4 v.

Murphy,786F.3d 662 (8th Cir. 2015). ln Belcourt, the Eighth Circuit Court described the second
Montana exception as "necessarily narrow" and apptied the heightened standard purportedty set

out in Pta,ns Comrnerce to conctude that the "ctaims and atleged conduct at issue in this case

County, 526 F. Supp. 3d at 762, 763 (addressing tribe's "regutatory authority to appty ltribat reguLation] and

the adjudicative authority to enforce viotations of [tribal regutation]" against non-lndian energy cooperative).
ln those cases, the courts conctuded that the regutations at issue were vatid exercises of tribat regutatory
jurisdiction under the second Montana exception. And in I ig Horn County,lhe court expticitly granted the
tribat defendants'motion for summary judgment, which argued that the tribe had regutatory and adiudicatory
jurisdiction over the energy cooperative. Big Horn County, Case No. 1 :17-cv-65, ECF Nos. 87 and 88. On

appeat, the gth Circuit stated that the first Mortana exception was "sutficient to sustain tribat jurisdiction

over the dispute." Eig Hom County Elec. Coop., lnc. v. Big Man, No.21-35223,2022U.5. App. LEXIS 6349, at
*2 (gth Cir. Mar. 1 I , 2022), cert. denied lDec. '12,2O22l.ln other words, the tribaL court in BIg Horn County had
jurisdiction to adjudicate ctaims retating to winter shutoffs by the cooperative that were prohibited under the
regutation.
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clearty do not 'imperit the subsistence' of the Tribe, and Tribat Court jurisdiction is not 'necessary to
avert catastrophic consequences."' Eelcourt, 786 F.3d at 661.r1

We acknowtedge that some other courts have relied substantivety on or cited the "catastrophic
consequences" version of that exception. see ute /n dian Tribe of the uintah & ouray Reservation v.

McKee,32 F.4th 1003, 1010 (1oth Cir. 2022],; Window Rock Unified Sch. Dlst. v. Reeves, 861 F.3d

894, 919 (gth Cir. 20'l 7) (dissent), cert. denied, 138 S. Ct. 648 (2018); but se e FMC Corp.,942 F.3d ar
935,939 (gth Cir. 2019) (exptaining second Montana exception and citingPlains Commerce without
using "catastrophic consequences" tanguage, despite atfirming district court's conclusion that
hazardous waste storage posed potentiatty catastrophic risk to tribe); see also The Sovereign Sett-
Preservation Docttine in Environmental Law, 133 Harv. L. Rev. 621 , 631 (201 9) (citing cases that
apply a broader second Montana exception than that suggested in Ptains Commerce).

ln our view, the etevated "catastrophic circumstances" standard is inconsistent with Montana itsetf
and subseq uent case(aw. Montana does not contain tanguage requiring the "d irect effects" it
contemptates underthe second exception to be "catastrophic." lnstead, the Supreme Court
described the standard as invotving "conduct that threatens or has some direct effect on the
potiticat integrity, the economic security, or the heatth or wetfare of the tribe," conduct that "so
threaten[sl the Tribe's potiticat or economic security as to justify tribat regutation," and conduct that
"imperittsl the subsistence or wetfare of the Tribe." Montana, 450 U.S. at 566.

Subsequent caselaw considered whether the Supreme Court's Brendale decision heightened the
Montana slandatd by requiring a "demonstrably serious" effect that "imperits" the potiticat integrity,
economic security, health, or wetfare ofthetribe. See, e.g., Bourland,39 F.3d 870, n.4 (conctuding
that Justice White's opinion in Brendale expressed an etevated standard for the second Montana
exception by requiring a "demonstrabty serious" impact that "imperils" tribat interests but refusing
to decide whethe( Brendale did, in fact, modify the Montana standardsli Lower Brule, '104 F.3d at
1023, n.3 (same). ln Montana v. United States EPA, the court suggested that Erendale did indeed

heighten the Montana standard, or at teast add substantive considerations to its scope: "the
potentiat impact of regutated activities must be serious and substantiat." Montana v. EPA, 137 F-3d

at 1140-41 . But Erenda{e decided ty did not raise the Montana standa rd to the tevet of req uiring a

showing of "catastrophic consequences."

Later, Plains Cornrnerce described the second Montana exception as authorizing tribat jurisdiction

when "non-lndians' 'conduct' menaces the 'potitical integrity, the economic security, or the heatth

or welfare of the ttibe."' Plains Commerce, 554 U.S. at 341 . The nonmember conduct must "mote
than injure the tribe, it must'imperit the subsistence'ol the tribaI community." ld. (quoting

Montana, 450 U.S. at 566). To this p oint, Plains Commerce hewed ctosety to the Montana language.
But then Plalns Commerce cites to "a commentator" as stating that "'the etevated threshotd for
apptication of the second Montana exception suggests that tribaI power must be necessary to avert
catastrophic consequences-"' ld. (emphasis added) (quoting Cohen's Handbook of Federat lndian
Law, s 4.02(3Xc), ai232, n.22o {'2005)). The "catastrophic consequences" [anguage appears
nowhere in Montana. Further, Plains Commerce appears to take the Cohen commentary quotation

out of context. The Cohen footnote lhat Plains Commerce cites states:

11 The Eighth Circuit's exptanation of the second Montana exception in Fort fates mirrors its anatysis in

Belcoutt. Compare Fort yates, 786 F.3d ai669-70 with Belcourt, 786 F.3d at 660-6'l Both decisions were
pubtished on May 15,20'15.
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In a footnote, the [Atkinson] Court observed that "unless the drain of the nonmember's
conduct upon tribaI services and resources is so severe that it actuatty'im perit[s]' the
potiticat integrity ol the lndian tribe, there can be no assertion of civil authority beyond tribat
tands."Atkrnson TradingCo. v. Shirtey,532 U.S. 645,657-658 n.12 (2001) (quoting Montana
v. United States, 450 U.S. 544, 566 (1981)). This etevated threshotd for apptication of the
second Montana exception suggests that tribaL power must be necessary to avert
catastrophic consequences. ln Montana itsetf, however, the Court reasoned that the
existence of state rather than tribat authority on non-lndian fee lands had had practicatty no
effect on tribat iurisdiction over hunting and fishing on lnd ian tands, and that the tribe had
l.ong accommodated itsetf to the exercise of state jurisdiction.

Cohen S 4.02(3Xc), a|232, n.22O. T hus, in context, the commentary is simpty notingthatthe
Atkinson footnote appears to be inconsistent with Montana itself. Further, only the commentary
uses the term "catastrophic," wh ite Atk,nson uses "imperit," in keeping with Montana.l'

Perhaps most importantly, as the United States pointed out, see U.S. Amicus Br. p.7 (WEDNR

Addendum, p. 48), the most recent Supreme Court case interpreting the Montana exceptions did

not appty an etevated "catastrophic consequences" standard, even white citing to Plarns

Commerce. See Cooley, 593 U.S. at 350-51 (describing secon d Montana exception). lnstead, in

Cooley, the Court relied on Montana's language: a "tribe may atso retain inherent power to exercise

civit authority over the conduct of non-lndians on fee lands within its reservation when that conduct
threatens or has some direct effect on the potiticat integrity, the economic security, or the heatth or

1'? One might contend that use of the term "catastrophic" in both the Cohen commentary and, as a resutt, in

PLains Commerce does nothing to expand the Montana standald, which requires conduct that "imperits" the
tribe. We acknowtedge that judiciat opinions are not statutes, such that the verbiage chosen may not hotd the
same import. But we think it worth noting that the terms "catastrophic" and "imperit" neverthetess convey

different tevets of seriousness and impact. "Catastrophic" and "imperit" are not equivatent. We conctude that
lhe Plains Commerce Court's use of "catastrophic" was inconsistent with the standard set out in Montana,
and there is no evidence in Pla,ns Comrnerce that that Court sought to heighten the Montana standard.

Anatysis of the second Montana exception was not necessary to the Plams Cornrnerce decision for
two reasons. First, in P{ains Commerce, the Court distinguished the sale of landfrom the
"activities" or "conduct" to which the Court conctuded the Montana exceptions appty. Plarns
Commerce Bank, 554 U.S. at 332-35 (statingthat Montana [imited its apptication to "activities" on,
"conduct" on, or "uses" of tand, but distinguishing the sate of tand from nonmember "activities,"
"conduct;' and "use"). Simitarty, the Court described severaI times that tribes coutd regutate
"certain forms of nonmember conduct on tribat [and" or tee [and. d. at 333 (emphasis added)
(citing examptes, inctuding severance taxes on natural resources, sates taxes on nonmember
businesses, and ticensing requirements for hunting and fishing); id. at 335 (certain "forms of
nonmember behavlor, even on non-lndian fee [and, may sufficientty affect the tribe as to justify
tribat oversight" (emphasis added)). ln other words, according to the Plains Commerce logic,
Montana does not appty to sate of nonmember lee tand in the first ptace, because sate of
nonmember fee tand is not nonmember "conduct" contemplated under the Montana rute. Second,
neither the district court nor Eighth Circuit Court of Appeats decided whether the second Montana
exception apptied to the circumstances at issue in Plains Commerce.



Finatty, the purported "catastrophic circumstances" standard woutd unduty restrict tribat authority.
lf a tribe must demonstrate that catastrophic circumstances wil[ resutt before it may assert
jurisdiction, tribes witt be subjected to conduct resulting in nearty catastrophic consequences with
no voice in the matter, tittte abitity to prevent such conduct, and timited recourse. See fhe
Sovereign Seff-Preservation Doctrine, 1 33 Harv. L. Rev. at 631 (stating that the "catastrophic
consequences" view diminishes tribaI sovereignty to the point tribes "can protect nothing more
than ltheir] bare existence. The tribe must absorb every btow but the tast one"). The standard woutd
impair tribat sovereignty and hamper tribaI authority to regutate naturaI resources so vitat to tribat
Iife.13

We conctude that a tribe need not show that a ctass of nonmember conduct on fee tand witt
present catastrophic consequences lor the potiticat integrity, economic security, heatth, or wetfare
of a tribe in order to estabtish jurisdiction under the second Montana exception. Montana, 450 U.S.

at 566. lnstead, we agree with the Montana-Cooley tormulation: the tribe must show that the ctass
of cond uct witt threaten or directly aftect tribat potiticat integrity, economic security, health, and or
wetfare, or may imperiI the subsistence ot the tribe. /d.

Neverthetess, even if the standard has been elevated such that a tribe must show the potentiaI ot
catastrophic consequences in order to establish its ju risdiction, we conctude even that heightened
standard is met here, as discussed in the fottowing section.

Whether the Second Montana Exception ls Met

We next address whether the Tribat Cou rt's find ings of fact with respect to the cumutative impacts
of high capacity wetts and pumps are supported in the record and, under the second Montana
exception, support tribal authority to enact a nd enforce the Ordinance and Tribat Court jurisdiction
in this case. As an initia t matter, neither party contests the correctness of the Tribat Court's findings
of fact retating to the cumutative effects of high-capacity pumps and wetts on the White Earth
Reservation. Mr. Vipond argues onty that those findings shoutd not have been made because they
address the wrong scope of inquiry (i.e., ctass of conduct rather than individual conduct)-not that
they are ctearty erroneous. Vipond Opening Br. at p. 10-1 1 . As a resutt, any argument that the Tribat

Court substantively erred in its findings of facts regarding the cumutative effects of high-capacity
pumps and wetts is waived../enk,ns v. winter, S4o F.3d 742,751 (8th Cir.2008) ("Ctaims not raised

in an opening brief are deemed waived."); United States v. Reinholz,245 F.3d 765, 780 (8th Cir.

2001).

13 At the hearing on these appeats, M r. Vipond's counseL argued that the fact that he cannot vote in tribat
elections supports timits on tribaI authority to regutate his use ol resources on the Reservation. See Duro u
Relna, 495 U.S. 676 ('1990) (the inherent sovereignty ot an lndian tribe does not extend to the exercise of
criminatjurisdiction over nonmember lndians). But that rationale makes tittte sense in our mobite society. lf
Mr. Vipond tived in Fargo, North Dakota, for exampte, he woutd have no vote in Minnesota, but no one woutd
contend that the Minnesota DNR coutd not regutate his use ol water from the Witd Rice River. A landowner on
a reservation may reasonabty expect that the governing tribe has an important interest in regutating vitat
naturat resources on the reservation-
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wetfare of the tribe." /d. at 350 (quoling Montana,4SO U.S. at 566). The CooleyCourt further noted
that '"certain forms of nonmember behavior' may'sufficientty affect the tribe as to justify tribat
oversight."'/d. at 354 (quoting Plains Commerce,554 U.S. at 335).



Further, we conctude that the Tribat Court correctly conctuded that the impacts of high-capacity
pumping and wetts are sufficient to support jurisdiction under the second Montana exception,
whether underthe Montana f ormulation or any purported heightened standard requiring a showing
of catastrophic eFfects. FoF16-1 9.

Montana itsetf recognized that lndian tribes retain rights to water necessary to make their
reservations livable. Montana,540 U.S. at 566, n.1 5. Other casetaw concerning rights of lndian
tribes recognizes the importance of reserving rights, such as hunting, fishing, and gathering, and
resources, such as water, necessa ry for tribes' surviva[, particutarty when guaranteed under treaties
with the federat government. See, e.9., State u Clark,282 N.W.2d 902, 909 (Minn. 1 979) (stating that
hunting and fishing are "basic incident" of reservation status and noting that "it woutd be
incongruous to construe the treaty as denying the lndians their very means of existence white
purporting to grant them a home"); c appaert v. united states, 426 u.s. 1 28, 1 38 (1976) (stating that
federat reservation of tand, inctuding lndian reservations, encompasses water rights "to the extent
needed to accomptish the purpose ofthe reservation"li Arizona v. California,3T3 U.S.546, 599-600
('l 963) (describing implication that water necessary to support reservation was reserved as of
creation of such reservation). This principte appties even if a treaty did not explicitty guarantee or
reserve such resource rlghts. See, e.9., Ctark,282 N.W.2d at 908-09 (noting that treaty did not
expticitty reference hunting and fishing).

r' We acknowtedge that prior treaties expticitty reserved the "right to hunt and tish," Treaty with the Chippewa,

1854, 1o Stat. 1 109, art. Xl, and tribat "privitege of hunting, lishing, and gathering the witd rice, upon the
tands, the rivers and takes inctuded in the territory ceded," Treaty with the Chippewa, '1837, 7 Stat. 536, art. V
But in the context of the 1 855 Treaty with the Chippewa, which the Chippewa teaders protested as faiting to

set aside sufficient naturaI resources for tribat members, we do not find the 1867 treaty's omission of this
type of expticit reservation [anguage materiat. As an initlat matter, the Supreme Court expticitly conctuded
that the 1855 Treaty did not abrogate the rights expressed in the 1837 treaty. Minnesota v. Mille Lacs Band ot
Chippewa lndians,526 U.S. '172,2O2 (1999). Moreover, we agree with the United States as amicus and the

casetaw in recognition that treaties with lndian tribes must be understood as tribes woutd have understood

them, id. at 196, construed tiberatty in favor o, tribat interests, id. at 200, and to guarantee the resources
necessary to supporting a functioning reservation, see Clark, 282 N.W.2d at 909; ArDona, 373 U.S. at 599-

600; see also U.S. Amicus Br. p. 3-4 (WEDNR Addendum p. 44-45).
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As the Tribat Court observed, the Treaty with the Chippewa of the M ississippi, 1 867, 1 6 Stat. 719
(March 19, 1 867) recognized and impticitty gua ranteed the white Earth Nation rights to fishing,
hunting, and gathering witd rice on the Reservation for subsistence and commercial gain.14

Memorandum Decision, p. xxii (citing C{ark, 282 N.W.2d at 909); FOF 2.4-2.5. ln the same way, the
1867 treaty reserved the Nation's right to water necessary to support the purpose of the
reservation, that is, to provide a home tor the Nation. See Colville Confederated Tribes v. Walton,
647 F.2d 42, 47 (gth Cir. 1981 ) (stating that purpose of lndian reservation is to provide home for the
lndians and must be construed tiberatty); Arizona, 373 U.S. at 599-600.

The harvesting of witd rice for both food and income, as wetl as its avaitabitity for migratory
waterfowt, is dependent on the quantity and quatity of the Nation's water suppty. Other activities
inctud ing f ishing are likewise dependent. The Nation's migration history and major ceremonies
invotve water. FOF 1 .1 and 1 .2. And the Nation's water suppty may be drasticatty impacted by high

capacity wetts and pumps within the Reservation. Deptetion of the Nation's water woutd cause
severe harms to a large percentage of the Nation's citizens who depend on witd rice, fish, and other



As they did historicatty, the Nation's members continue to rety on witd rice and fishing for
su bsistence, avoiding miltions of dottars in food purchases annuatty. FOF 3.1 , 3.3, 3.4,3.8, 4.11 .

This is particutarty salient in tight of the high poverty rate among members. FOF 4.1 . Some
members atso rely on wild rice and bait harvesting for atl or much of their income. FOF 4.
Cottectivety, the percentage of the Nation's members engaged in witd rice harvesting and bait
fishing as income sources exceeds 1 50/o of the Nation's poputation; for some members, such
activities are a primary income source. FOF 4.3, 4.13,4.17. The wiLd rice harvest-inctuding
subsistence use and sale-contributes mittions of dottars annuatty to the Nation's economy. FOF

4.12. Likewise, bait fishing contributes mittions of dottars annuatly to the Nation's economy. FOF

4.1 5, 4.16. Any reduction in harvest reduces the resutting economic benefit to the Nation. FOF 4.19

Witd rice and baitfish, and the harvest thereof, have not onty economic significance but atso
cutturat and spirituat significance to the Nation. See generatly FOF 1.1, 3-5. lndeed, the Nation's
migration story starts with a "spirituat mandate to find and care for the food that grows on the
water," that is, wild rice. FOF 1 .1 . Witd rice features in the Nation's cetebrations and ceremonies.
FOF 1 .3. Th us, witd rice, tike water, is of foundationaL importance to the identity of the Nation and
its members.

Lake sturgeon also feature prominentty in the Nation's cutture, identity, and history. FOF 1 .5, 1.6,
5.1. As a resutt, the Nation has sought to reintroduce take sturgeon in reservation waters for about
25 years. FOF 5.3, 5.4, 5.10. The Wild Rice River is amongthe habitats used and useabte by lake
sturgeon. FOF 5.6, 5.9.

The Reservation's waters-inctuding takes, streams, and groundwater-are hydrotogicatty
interconnected. FOF 7.1. As a resutt, groundwater and surface pumping affect not onty the
immediate water body from which water is withdrawn, but atso can affect a broad hydrotogicat
system.ls FOF 7.2,7.4,9.1, 9.3. High-capacity water appropriations using reservation waters are
increasing-in fact, they increased tentoLd from 1993 to 2021 , and continue to increase. FOF 8.1 ,

8.2. Simitarty, high-capacity appropriations located near, but outside the boundaries of, the
reservation are increasing and may contribute to reservation water issues given the undertying
hydrologicat connections. FOF 8.3. Appropriations within the Witd Rice Riverwatershed are
increasing and may doubte with recent appropriations permitted by the MNDNR. FOF 8.5-8.7. And
the MNDNR has not taken into account take sturgeon, wil.d rice, and bait fishing in its permitting
decisions.

1s And, as the United States pointed out, "water systems do not ,ottow the 'checkerboard' pattern of lndian
and non-lndian fee (ands often found on reservations today, inctuding on the Nation's Reseryation." U.S.

Amicus Br., p. 10-1 1 (WEDNR Addendum at p. 51-52). Thus, members and nonmembers atike are affected by

each other's water use.
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naturat resources for their food suppties and income and woutd hamper the Nation's cutturaI and
spirituat practices.

Adequate stream ftow and water levets are criticatfor witd rice, bait, [ake sturgeon, and other
species, including fish harvested for subsistence, FOF 6.1, 6.2, and tow water levets reduce the
Reservation's capacity to sustain subsistence, economic opportunity, and cuttural and historicat
significance derived from witd rice and fishing. FOF 6.3-6.10. Low flow and water levets reduce
avaitabte habitat for each species, inctuding habitat avaitabitity atong the Witd Rice River.



Existing and new appropriations on and near the reservation affect the naturaI ftows and tevets of
water bodies (inctuding groundwater) on the Reservation, particutarty when water ftow and tevet is

naturatty tow as in summer months. FOF 9.1 , 9.2, 9.3, 1 1 .2. This can contribute to tost habitat for
witd rice, bait, and other fish. FOF 9.5, 9.6, 9.7. ln other words, teft unchecked, high capacitywater
a ppropriations coutd resutt in the reduction or even elimination of the witd rice harvest, bait fishing,
subsistence fishing, and the benefits-economic, cuttural, and spirituat-those activities entait.

Exptoitation of reservation waters, taking into account existing high-capacity wetls and pumps and
new high-ca pacity wetts and pumps, poses significant threats to the Nation's guaranteed treaty
rights to water, tishing, and witd rice as wet[ as to important aspects of the Nation's cutturat and
spirituat traditions-the water appropriations both current and future directty afiect water levets,
which in turn directty affect important economic drivers and shared cutturaL and spirituat identity of
the Nation. Moreover, such effects coutd be catastrophic, to the point of etiminating the witd rice
harvest, bait fishing opportunities, and sturgeon regeneration. As the Nation's mandate to migrate
to what is now Minnesota and the Reservation has long demonstrated: the Nation has been tied to
witd rice, the "food that grows on the water," and water for thousands of years. FOF 1 .1 . lndeed, for
this and the foregoing reasons, we cannot conceive of a resource more vitat to the Nation-for its
subsistence, economic prosperity, and cutture-than its water. And substantiaI diminution and
degradation of the Nation's waters imperits its ways of tife.

ln sum, we conctude that the Nation had authority under the second Montana exception to enact
the Ordinance and appty it to Mr. Vipond's on-reservation proposed pumping activities. We note
that the Ordinance does not restrict Mr. Vipond's use or saLe of his Land-rather, it regulates certain
conduct, namely, his proposed instattation of a high-capacity pump and withdrawal of targe
quantities of water from the Witd Rice River. Water withdrawats through high capacity water wetls
and pumps, into which category Mr. Vipond's proposed activities fatt, have a direct effect on and
may imperitthe Nation's economic security, heatth, and welfare, and resutt in catastrophic
consequences for the Nation and its citizens. For the same reasons, we further conctude that the
Tribat Court had subject matter jurisdiction over this dectaratory judgment action.

WE NEED NOT ADDRESS THE TRIBAL COURT'S FACTUAL FIN DINGS REGARDING THE EFFECTS

OF MR. VIPOND'S PROPOSED PUMPING ACTIVITY OR THE NAVIGABILITY OF THE WILD RICE

RIVER

We note that the Tribal Cou rt made numerous findings of fact concerning the nature and effect of
Mr. Vipond's proposed pumping activities, presumabLy because the TribaI Court conctuded that the
jurisdictionaI analysis under Montana required consideration of the effects of Mr. Vipond's conduct
as an individua[ in addition to the effects of the cottective conduct of water appropriators across
the Reservation. Because we conctude that the proper scope of inquiry is the cl.ass of conduct,
rather than individuaL conduct, we conctude that review of the TribaL Court's findings of fact
concerning Mr. Vipond's particuLar proposed pumping activities is not necessary or germane to our
decision that the Nation possesses regulatory jurisdiction and that the Tribal Cou rt possesses

ad.iudicative jurisdiction in this case. As such, we need not address the Tribat Court's factuaL
f indings pertaining to Mr. Vipond's particutar pumping activities l1ere. See Walker v. St. Antony's
Medical Ctr., 88'l F.2d 554, 557 (8th Cir. 1989) (declining to review atternative arguments not
necessaryto court's decision); Hightand Supply Corp. v. Reynolds Metals Co., 327 F.2d725,729
(8th Cir. 1964) ("lt is a uniform course of appellate review procedure to dectine to review questions
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not necessary to a decision by an appettate court."). And we need not decide whether Mr. Vipond's
proposed pumping activities individuatty woutd justity a different case under a different theory not
before us. Simitarty, the Tribat Court's findings of fact regarding navigable waters are not necessary
or germane to the instant decision, and we need not address them.

WEDNR asserts that vacating the Tribat Court's findings is necessary to "avoid confusion in future
proceedings as to the issues resotved in this case." WEDNR Opening Br., p. 30. This contention
appears to arise out of apprehension ofthe apptication of cottaterat estoppet, which appties when
an issue was (1) actuatty titigated by the parties, (2) futty, comptetely, and necessarity determined
by the court, and (3) essentia[ to the judgment. Montana v. United States, 440 U.S. 147, 1 53, (1979)
(stating that cottaterat estoppel invotves an issue that is "actuatty and necessarity determined by a

court of competent jurisdiction" such that the court's determinatjon "is conctusive in subsequent
suits based on a different cause of action invotving a party to the prior tiligalion"\i ln re Miera,926
F.?d 7 41 ,743 (8th Cir. 't 991 ) (describing the four etements of cottateraI estoppet, inctuding that the
issue must be the same as that titigated in a prior action, actuatty titigated, determined by a "vatid
and finat judgment," and essentiat to the judgment). But our jurisdictionaI decision today does not
involve, let alone necessarity resolve, either the navigabitity of the Witd Rice River or the precise
effects of Mr. Vipond's proposed pumping activity atone.

THE STATE OF MINNESOTA IS NOTA NECESSARY PARTY

39. The Minnesota DNR is a necessary and indispensabte pa rty to the titigation in this
matter, and untess joined in the titigation, dismissal of the action is required. The Amended
Comptaint faits to join a necessary and indispensabte party whose participation in this
action is mandated because it affects the rights of the State of M innesota as the owner of
the bed ol the Witd Rice River, a navigabte body of water and because the State of
Minnesota has the jurisdiction and authority to issue the permit for the pumping activities of
the Oefendant that are the subject matter of the Amended Comptaint.

40. Ptaintiff has faited to join a party pursuant to [White Earth Rute of Civit Procedure lX].

Speciat Appearance Answer to Amended Complaint, October 17, 2023, p. 6. The parties briefed the
joinder issue in the Tribat Court. The Tribat Court rejected the notion that Minnesota DNR was a

necessary party:

The Court rejects the insinuation at hearingthat perhaps the Minnesota DNR is a necessary
party to this litigation because the upshot of the [wEDNR] attempting to reguLate the
Defendant is an evisceration ofthe Defendant's rights under his Minnesota DNR permit.
There are numerous examptes oJ situations where the Courts have recognized duat
jurisdiction to regutate in these situations and never found that the State was a necessary
pa rty to titigation invotving tribat interests or the Tribe was a necessa ry pa rty to cases
invotving state interests. See Cotton Petroleum v. New Mexico, 490 U.S. 1 63 (1989). Nor is

the tact that the [WEDNR] did not object to the issuance of a [MNDNR] permit to the
Defendant waive its right to argue that the [Nation's] Ordinance appties to him.
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ln Mr. Vipond's Speciat Appearance Answerto the WEDNR's Amended Comptaint, Mr. Vipond
alteged:



Memorandum Decision, p. xi, n.6.

ln his Notice of Appeat, Mr. Vipond asserted that the TribaL Court erred "by faiting to require joinder
of the State of Minnesota." Defendant's Notice of Appeat, p. 1 . ln exptaining the legat grounds for
the appeat, Mr. Vipond stated:

The triba( court erred in faiting to find that the State of M innesota is a necessary party to be
joined the titigation, as the State is the regutatory agency that issued the permit to
Defendant; the State determined that Defendant's water appropriation woutd not cause
harm; the State has jurisdiction over the waters of the Witd Rice River and within the White
Earth Reservation; and because the State's rights and sovereignty were being determined in

its absence by faiting to join the State in the tribat court action.

ln his appeat briefs, Mr. Vipond acknowtedges that "White Earth has a rute regarding joinder (S 9.04)
and does not expressty emptoy Fed. B. Civ. P. 19." Vipond Opening Br., p.12, n.4. Mr. Vipond,
however, invokes Federat Rute 19, and conctudes that "the principtes of equity behind the rute are
what Mr. Vipond urged the court to consider." ld. Rute l9 in retevant part provides:

Rule 19. Required Joinder of Parties

(a) PERSONS REQUIRED TO BE JOINED lF FEASIBLE. ('l ) Required Party. A person who is
subject to service of process and whose joinder wilt not deprive the court of subject-
matter.iurisdiction must be joined as a party if : (A) in that person's absence, the court
cannot accord comptete retief among existing parties; or (B)that person claims an

interest relating to the subject of the action and is so situated that d isposing of the
action in the person's absence may: (i) as a practicaI matter impair or impede the
person's abitity to protect the interest; or (ii) teave an existing pa rty subject to a

substantiaI risk of incurring doubte, muttiple, or otherwise inconsistent obtigations
because of the interest.

Part (b) of the rute provides: "lf a person who is required to be joined if feasibl.e cannot be joined,

the court must determine whether, in equity and good conscience, the action shoutd proceed
among the existing parties or shoutd be dismissed."

Mr. Vipond argues u nder Federat Rute 1g(ax1XA)that:
. ln Minnesota DNR's absence, the court could not "accord comptete retief among existing

parties," because this action woutd determine "which government holds the appropriate
regulatory authority [over navigabte waters] and over which citizens that authority extends.
Exctuding one of the sovereigns who has an interest in the water from a determination about
water interests resutts in onty partiat retief to both Mr. Vipond and WEDNR."Vipond Opening
Brief, pp. 15-16.

. M innesota DN R "cLaims an interest retating to the subject of the action" and "that d isposing
of the action in the [DNR'S] absence may. . . impair or impede [MNDNR'S] abitityto protect
the interest," because the titagation may "impai(l the State's sovereign interests in its waters
and naturaI resources." ld., pp. 1617.

ld., p. 3.



The Tribat Court titigation may "teave an existing party subject to a substantiaL risk of
incurring. . . inconsistent obtigations because ofthe IDNR's] interest," because the
titigation may "impairtl the State's abitity to manage its pubtic waters according to its own
regutatory scheme," id., p. 18, "subject State-permittees to potentiatty inconsistent
obtigations," ld., and "the tribat court made determinations about water avaitabitity and the
impact of existing appropriations on naturat resources that property belong to the State's
comprehensive regutatory framework for public waters," id.

We agree that it is not necessary to look to Federal Rute 19 to determine if the State is a necessary
party justifying dismissat if the party is not joined in the tawsuit. Chapter Vll, Section 6(c) of the
White Earth Band Judiciat Code authorizes a White Earth Court to "appty statutes, regutations and
case law of any tribe or the federat government or of any state" "[iln the event that an issue arises in
an action which is not addressed by att customs and traditions of the Band, this Code, atl
amendments thereto, or al[ tribat taws." ln this instance, the Court need not apply another
sovereign's laws regard ing ioinder because White Earth already has a code that addresses the tegat
issue. Thus, we look to White Earth Rute of Civil Procedure S 9.04 to decide Mr. Vipond's appeat of
the joinder issue.

That rute, entitted Joinder of Parties, provides:

To the extent possible, all persons or parties interested in a particutar action shalt be
joined in the action.

3. Where joinder of an interested person is not possibte, the Court shatt attempt to fashion
a resotution so as to do the greatest justice possibte u nder the circumstances.

It is amportant to remember what this case is about. The Nation requests a declaration that Mr.

Vipond may not pump certain votumes of waterfrom the Witd Rice Riverwithout obtaining a permit
from WEDNR in accordance with the Ordinance (and an injunction to enforce the requirement that
Mr. Vipond apptyfor a WEDNR permit). See Second Amended CompLaint, March 28,2024, fl1. This
case is not about whether Mr. Vipond is entitled to a permit or to pump any specified votume of
water under the Ordinance. Because we find earLier in this opinion that the Nation has authority to
regutate high-capacity water appropriations of members and nonmembers, those issues woutd be

reserved to WEDNR if Mr. Vipond appties for a permit and subjectto potentiat judicial review.
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WEDNR argues thatWhite Earth Rute of Civil Procedure S 9.04, ratherthan FederaI Rute 19, appties
to joinder. WEDNR atso contends that the State of Minnesota is not an interested party because
WEDNR does not assert a claim against the State "[n]or does WEDNR ask the Court to determine
any rights of the State," WEDNR Response Brief, p. 1 1, that the State does not have exctusive
jurisd iction over water rights, that it is possibte to "reach a iust resutt" even if the State is not a

party, and that the State is not a necessary party to a case that determines a tribe's regulatory
authority.

2. The faiture to join a party over whom the Court has no jurisdiction witt not require
dismissatof the action untess itwoutd be impossibteto reach a just resuttwithout such
pa rty.



This case atso is not about attocating water rights among parties with a right to the water in which
atl parties may need to appear to protect their interests. See, e.9., Hood ex rel Mississlppi v. Cityof
Memphis,57oF.3d 625 (sth Cir. 2009) (Tennessee is a necessary partyto determine equitabte
apportionment of water in aquifer betlveen states) (cited by Mr. Vipond).

The evidence admitted to the Tribal Court showed that the State of Minnesota knew of the White
Earth permitting requirement and Tribat Court titigation and acknowtedged White Earth's authority
to regutate water usage on the Reservation. According to the Court's f indings-which Mr. Vipond
does not contest-MNDNR and the Minnesota Department of Agricutture "informed Defendant of
his need to obtain any other permits that may appty, inctuding any permits required by the White
Earth Nation." FOF 14.5, 14.6. The record shows that two MNDNR personnet, a fisheries speciatist
and a hydrotogist, testified in the Tribat Court, and a letter from the MNDNR hydrologist concerning
Mr. Vipond's MNDNR permit notified Mr. Vipond otthe existence of the Ordinance "which may appty
to" Mr. Vipond's activities.

Mr. Vipond suggests that White Earth's water permitting requirement impairs the State of
Minnesota's sovereignty or its a uthority over waters and therefore the State must be a party to this
case. But White Earth's water reguLation system does not threaten the State's permitting system or
chattenge the State's right to issue a permit to Mr. Vipond. The State does not have an interest in
promoting Mr. Vipond's taking of water from the Witd Rice River. The State may set timits on such
usage according to its poticies and interests. White Earth may impose more stringent requirements
or even deny water usage depending on Tribat poticies and interests, but such regutation does not
infringe upon the State's authority. This is not a case of State supremacy in regutation of water use.

Jurisdictions may have overtapping interests and regutations over resources.

The State of Minnesota may defer to White Earth to grant water usage rights on the Reservation
because the "State of Minnesota does not share the same vatues as the White Earth Nation with
respect to water use and the protection of fishing, hunting, and gathering resources, inctuding
protection from agricutturat irrigation." FOF 15.1. And, in granting Mr. Vipond's permit, "MNDNR did
not consider any information regarding potentiat impacts on minnows, sturgeon, witd rice, or other
fisheries or aquatic ptants, and the permit contains no terms of conditions designed to protect
these Tribal resources." FOF 15.2; see also FOF 13.10 (l.1NDNR did not assess impacts of wetts or
pumps on Witd Rice River tributaries), 15.2 (MNDNR did not consider impacts on Tribe's minnow
trapping).

M r. Vipond atso argues that he may be subject to inconsistent obtigations if the State is not a party

to this lawsuit. But this lawsuit is about whether White Earth may require Mr. Vipond to obtain a

permit if he intends to pump water from the Witd Rice River. Whatever decision White Earth made
on a permit apptication by Mr. Vipond, such action woutd not require Mr. Vipond to viotate a state
order. Contrast 8o mer-B|anks Lumber Co. v. Oryx Energy Corp.,837 F. Supp.769 (M. D. La. 1993)
(Louisiana Conservation Commissioner is indispensabLe party in tawsuit that chatl.enged

Commissioner's order to perform nitrogen injection procedures) (cited by Mr. Vipond).

Finatty, if the State of Minnesota was concerned that this titigation may infringe on its authority or
interests, it couLd request to intervene in these proceedings. White Earth Rutes of Civit Procedure

S10.01 (1) provides:
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Upon motion the Court may permit anyone to intervene in an action when the movant
cta ims an interest relating to the property or transaction which is the subject of the action
and the movant is so situated that the disposition ofthe action may as a practicat matter
impair or impede the mova nt's abitity to protect that interest, u nl.ess the movant's interest is

adequatety represented by existing parties.

Even though the State knows of this proceeding, there is no suggestion that the State has
attempted to intervene.

Under White Earth Rute of Civit Procedure S 9.04, we conctude that the State of Minnesota is not an

"interested" party such that it need be joined in this action. Moreover, Rute 9.04 does not require
dismissaL "unless it woutd be impossibLe to reach a just resuLt without [the absent] party." We
betieve that the "resutt" of this opinion-sustaining the Nation's authority to regutate targe scate
water usage on the Reservation to protect vitat Tribal. interests and autonomy-is just.

TH E TRIBAL COURT CORRECTLY DENIED M R. VIPOND'S MOTION FOR SUMMARY JUDGMENT
REGARDING THE ORDINANCE

Mr. Vipond atso contends that the Nation's Water Protection Ordinance is invatid because it was not
approved by the U.S. Secretary of the lnterior. Mr. Vipond moved lor summary.iudgment to dismiss
the Nation's action on this ground. The Tribat Court denied the motion. Memorandum Decision and
Order Denying Detendant's Motion for Summary Judgment, October 14, 2025 ("Summary Judgment
Memorandum Decision"). Mr. Vipond appeats the Court's order.

Mr. Vipond argues that the Ordinance is invatid absent the Secretary's approval based on the
Minnesota Chippewa Tribe's Constitution, Articte Vl, Section 1(d):

The Reservation Business Committee may by ordinance, subject to the review of the
Secretary of the lnterior, tevy ticenses or fees on non-members or non-tribal organizations
doing business sotety within their respective Reservations.

Mr. Vipond contends that the Ordinance tevies a fee, so the Secretary's approval is needed.

The Tribat Court conctuded that "the Ordinance in question is not specificatty for the purpose of
tevying tines or ticenses on non-members but instead is designed to regutate a type of conduct
which non-members may engage in on the White Earth [Rleservation." Summary Judgment
Memorandum Decision, p. 4.

We agree that the MCT Constitution does not require the Secretary's a pprovat ot the Ordinance. The

Ordinance does impose a $150 administrative fee on permit appticants-members and
nonmembers alike-which the Nation's RBC deemed "appropriate for reviewing and processing
permit apptications and renewaI apptications." White Earth Reservation Business Committee,
ResoLution No. 057-25-030, May 30, 2025. The fee is not imposed for the purpose of doing business
on the Reservation but is a charge to defray the expense of processing a permit apptication, as part
of a robust system to protect and manage the Nation's precious water resources.

The Ordinance was passed pursuant to the MCT Constitution's grant of authority to Reservation
Business Committees to "manage, [ease, permit or otherwise deat with tribat Lands, interests in
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tands or othertribat assets." MCT Constitution, Articte Vl, Section 1(c). The Ordinance is

contemptated by The Minnesota Chippewa Tribe Land Ordinance No. 3 that states: " Each Band
government shaLl retain the inherent authority to protect and manage the use of lands, waters and
resources with respect to its Reservation so as to secure the politicaI and economic security of the
Band, and the heatth and weLfare of its members." /d., Section 102 (Oclobet 22,19971.

White not dispositive, the MCT's position on the Ordinance is instructive: "[T]he White Earth Band
was wett within its authority underthe MCT Constitution and MCT Land Ordinance No. 3 when it
enacted and subsequentty amended the White Earth Reservation Groundwater and Surface Water
Protection Ordinance." MCTTribat Executive Committee ResoLution No. 21-25, Oclobe( 24,2024.

M r. Vipond contends that letters sent by the U.S. Depa rtment of the lnterior Soticitor in 1 982 show
that the MCT Constitution req uires Secretarial approvat of the Nation's Ordinance. These tetters
reference a permit requirement in MCT Naturat Resources Protection Ordinance No.8 (1980). The
Soticitor stated: "The tribe has not submitted the ordinance for review by the Secretary of the
lnterior. Since it appties to non-lnd ians and catts for perm its it is ou r view that the ord inance
requires SecretariaL review u nder the tribe's constitution." Letter from United States Dept. of
lnterior to Mahnomen County Recorder, Aprit 19, 1982; Letter trom United States Dept. of lnterior to
Becker County Recorder, Nov. 5, 1982. The tetters do not cite the MCT Constitution's provision that
purportedty required secretariat approvat.

ln ourview, the MCT Constitution, Articte Vl, Section 1(d) does not govern appl.ications for permits
such as those req uired by the Ordinance but addresses a Band's authority to "tevy" a "ticense" or
"fee" on nonmembers. Determiningthe meaning of the constitutionat provision requires an

interpretation of its words and purpose. The meaning ofthe Minnesota Chippewa Tribe Constitution
is best determined by the Minnesota Chippewa Tribe and its Bands'tribaI courts, rather than by a

federaI government appointee more than 40 years ago. Accord Runs After v. United States, 766 F.2d

347, 352 (8th Cir. 1 985) (stating that interpretation of tribat constitution and triba[ law is not within
tederal district court iurisd iction).

M r. Vipond atso ciles Kerr-Mccee Corp. v. Navajo Tribe of lndians, 471 U.S. I 95, 1 99 (1985), for the
proposition that "when tribat constitutions impose timits on tribat authority, those [imits remain
enforceabte unless formally amended." Vipond Opening Br. at 25. That may be true, but in this case,
we f ind that the MCT Constitution does not impose the [imit of Secretaria[ approvat on the Nation's
authority to pass and enforce the Ordinance.

Finatty, we note that we have sustained the Nation's authority to regutate water use by members
and nonmembers to preserve the economic security, heatth, and wetfare of the tribe. See Montana,
450 U.S. at 51 1 . This authority stems from the Nation's inherent sovereignty to exercise some
jurisdiction over non-lndians and to preserve certain sovereign interests. See APl, 609 F.3d at 935-
36lciting Montana,45o U.S. at 565 and P{ains Commerce,128S. Cl. a|2723). A tribe's exercise of
its inherent authority, within the parameters of the Montana doctrine, requires no approval by any
agency of the federaI government.

The Tribat Court's deniat oJ Mr. Vipond's motion for summary judgment is aftirmed.
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CONCLUSION

We further conclude that we need not address the Tribat Court's findings of fact pertaining to the
individuatized effects of M r. Vipond's proposed pumping activity or the navigabitity of the Witd Rice

River. And we conctude that the MNDNR was not a necessary party and the Tribat Court correctty
den ied M r. Vapond's motion for summary judgment regard ing Secretariat review of the Ordinance.

Dated: l.lly 27 ,2026 BY THE COUBT

lnl.o^ati.,..1 ,rts-rD1)
G"-e;w Srt.

nor Scheffter ser

David Harrington
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We hotd here that the Nation had regulatory jurisdiction to enact the Ordinance and the Tribat Court
had adjudicative jurisdiction over Mr. Vipond to determine the WEDNR's dectaratory judgment
ctaim against him. ln other words, Mr. Vipond is subject to the Tribat Court's jurisdiction in
determining whether his proposed pumping activity is subject to a validty enacted tribat Ordinance.
We therefore affirm the Tribat Court's conctusion that the Nation had regutatory jurisdiction, reverse
the Tribat Court's conctusion that it tacked adjudicative jurisdiction over Mr. Vipond, and remand to
the Tribat Court to determine whether any form of injunction shoutd issue temporarity or
permanentty (untit such a time as Mr. Vipond appties for and receives a WEDNR permit or
exemption). ln doing so, we note that it is the WEDNR's prerogative as the regutating agency to
determine whether Mr. Vipond shoutd receive a permit or exemption under the Ordinance in the
first instance.
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